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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned a deficiency in
petitioner’s 2002 Federal incone tax of $57,558 and additions to
tax under section 6651(a) (1) of $12,951, under section 6651(a)(2)
of $8,921, and under section 6654 of $1,923.

Unl ess otherwi se noted, all section references are to the

I nternal Revenue Code of 1986, as in effect for the year in
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issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. All dollar ambunts have been rounded to
t he nearest dollar.

After concessions,! the issues for decision are:
(1) Whether petitioner is liable for a section 6651(a)(1)
addition to tax for failure to file a tinmely return for 2002; and
(2) whether petitioner is liable for a section 6651(a)(2)
addition to tax for failure to pay the anobunt shown as tax due on
a return for 2002.

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
by this reference. At the tine the petition was fil ed,
petitioner resided in New Jersey.

Petitioner did not file a tinmely Federal income tax return
for 2002. By a statutory notice of deficiency dated January 3,
2006, respondent determ ned an income tax deficiency of $57,558
and additions to tax pursuant to section 6651(a)(1) of $12,951,
pursuant to section 6651(a)(2) of $8,921, and pursuant to section
6654 of $1,923, with respect to petitioner’s 2002 taxabl e year.

Petitioner filed a tinely petition for redeterm nation.

!Respondent has conceded that petitioner is not liable for
an addition to tax pursuant to sec. 6654 for 2002. The parties
have stipul ated petitioner has a bal ance due with respect to his
2002 Federal income tax of $7,692.
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On January 9, 2007, approximately 1 year after the notice of
deficiency was issued and 9 nonths after the petition was fil ed,
petitioner and his wife filed a joint Federal inconme tax return
for 2002 which respondent accepted as filed. On the basis of the
accepted return, respondent now concedes that the deficiency is
equal to $39, 328, the anount reported on the delinquent return,
that petitioner is not subject to an addition to tax pursuant to
section 6654, and that the additions to tax under section
6651(a) (1) and (2) are in the | esser anmounts of $1,731 and
$1, 769, 2 respectively.

The accepted return reported tax due of $39, 328,
wi t hhol di ngs of $31, 636, and no ot her tax paynents for 2002,
resulting in a bal ance due of $7,692. The return reported wages
of $204,844 in connection with petitioner’s services as a sal es
manager . 3

Petitioner’s returns for 1999, 2000, and 2001 were all filed
late. Sonetime in 1997 petitioner’s wife had contracted Lyne
di sease. She had a severe case which |left her bedridden at
tinmes. Petitioner believed that the disruption in his househol d,
whi ch included three mnor children, caused by his wife’'s ill ness

woul d prevent himfromfiling on tine, and so he instructed his

2Conmput ed as of Jan. 16, 2007.

%Petitioner’s pay stubs reported his earnings as divided
bet ween “regul ar”, “bonus”, and “comm ssions”.
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enpl oyer to “over-withhold” on his earnings in an effort to
elimnate any penalties for late filing. The 1999 return was
filed, and the 2000 and 2001 returns were mailed, exactly 3 years
after their due dates, on April 15 of 2003, 2004, and 2005,
respectively. The returns all reported overpaynents of tax,
rangi ng from $3, 882 to $16, 100.

Petitioner was aware that his return for 2002 was due on
April 15, 2003. He believed that he was in an overpaynent
posture for 2002 (as he had been with the prior 3 years’ returns)
and was preoccupied with filing his 1999 return on or before
April 15, 2003. Petitioner |earned that his w thhol dings for
2002 were less than the tax due for that year, and that he had a
bal ance due, sonetine in 2006 after respondent had issued a
notice of deficiency for 2002 in January of 2006.

OPI NI ON

We nust deci de whether petitioner is liable for additions to
tax under section 6651(a)(1l) for failure to file a tinely return
for 2002, and under section 6651(a)(2) for failure to pay the
amount shown as tax due on a return for 2002.

Under section 7491(c), respondent has the burden of
production with respect to petitioner’s liability for the
additions to tax. This nmeans that respondent “nust cone forward

with sufficient evidence indicating that it is appropriate to

i npose the relevant [penalties]”. Hi gbee v. Comm ssioner, 116
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T.C. 438, 446 (2001). Once respondent neets his burden of
production, petitioner bears the burden of proof with respect to
any excul patory factors such as reasonabl e cause. See id. at
446-447. The determ nation of whether reasonable cause exists is

based on all the facts and circunstances. See Estate of Hartsell

v. Conm ssioner, T.C. Menob. 2004-211; Merriamyv. Commi SSioner,

T.C. Meno. 1995-432, affd. w thout published opinion 107 F.3d 877
(9th Cr. 1997).

Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for any
failure to file a return by its due date. The addition is equal
to 5 percent of the ampbunt required to be shown as tax on the
return for each nonth or portion thereof that the return is |ate,
up to a maxi mum of 25 percent. See id. The addition is inposed
on the net anount due, cal culated by reducing the anmount required
to be shown as tax on the return by any part of the tax which is
paid on or before its due date. See sec. 6651(b)(1).

The addition will not apply if it is shown that the failure
to file atinmely return was due to reasonabl e cause and not due

to willful neglect. See sec. 6651(a)(1l); see also United States

v. Boyle, 469 U. S. 241, 245 (1985). A failure to file is due to
reasonabl e cause “If the taxpayer exercised ordinary business
care and prudence and was neverthel ess unable to file the return

within the prescribed tine”. Sec. 301.6651-1(c)(1), Proced. &
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Adm n. Regs.; see United States v. Boyle, supra at 246. WI I ful

neglect is interpreted as a “conscious, intentional failure or

reckless indifference.” United States v. Boyle, supra at 245.

Petitioner’s return for 2002 was due on April 15, 2003. See
sec. 6072(a). Petitioner filed a return for 2002 on January 9,
2007, alnost 4 years after its due date. These undisputed facts
sati sfy respondent’s burden of production under section 7491(c)
and establish petitioner’s liability for the section 6651(a)(1)
addition to tax unless petitioner can establish reasonabl e cause

for his failure to file tinely. See Hi gbee v. Conmm ssioner,

supra at 446.

Petitioner clains that his late filing was due to reasonabl e
cause because: (1) He had a good-faith belief that he was in an
over paynent posture for 2002 and thus not subject to penalties on
the late filing; and (2) the circunstances surrounding his wife's
Lynme di sease and its ongoing conplications caused extremnme
di sruption in his household which precluded tinely filing.

We have no reason to doubt that petitioner believed he was
in an overpaynent posture for 2002 when he let the filing
deadl i ne pass. He had overpaynents for the 3 precedi ng years,
and he plausibly explained that for 2002 his enpl oyer apparently
made an error in the rate of withholding used with respect to
petitioner’s comm ssion incone as conpared to petitioner’s

regul ar salary. Nonetheless, his good-faith but m staken beli ef
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that the section 6651(a)(1) addition would not apply because the
year’ s tax had been overpaid does not constitute reasonabl e

cause. See Morgan v. Commi ssioner, T.C Meno. 1984-384, affd.

807 F.2d 81 (6th Gr. 1986); WIKkinson v. Conmm ssioner, T.C

Meno. 1982-429.

Petitioner also clains that the circunstances surroundi ng
his wife’'s Lyne di sease and its ongoi ng conplications constitute
reasonabl e cause for his late filing. The Court has found
reasonabl e cause where the taxpayer or a nmenber of the taxpayer’s
famly experiences an illness or incapacity that prevents the
taxpayer fromfiling his or her tax return. See, e.g., Tabbi v.

Commi ssioner, T.C Menp. 1995-463 (reasonabl e cause found where

the taxpayers’ son had heart surgery and the taxpayers spent 4
nmont hs continuously in the hospital with him and the taxpayers
filed their return 2 nonths after their son’s death); Harris v.

Commi ssioner, T.C Menp. 1969-49 (reasonabl e cause found where

the taxpayer’s activities were severely restricted, and the
t axpayer was in and out of hospitals because of various severe
medi cal ail nments including stroke, paralysis, heart attack,
bl adder trouble, and breast cancer).

On the other hand, the Court has not found reasonabl e cause
where the taxpayer does not tinmely file but is able to continue
his or her business affairs despite the illness or incapacity.

See, e.g., Judge v. Comm ssioner, 88 T.C 1175, 1189-1191 (1987)
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(no reasonabl e cause found where the taxpayer had a |long history
of delinquent filing of returns and the taxpayer was actively
involved in preparing and executing business-rel ated docunents

despite illness during years at issue); Watts v. Conm Ssioner,

T.C. Meno. 1999-416 (reasonabl e cause not found where, although

t he taxpayer’s not her and daughter were both ill and the taxpayer
frequently took themto see doctors, the taxpayer also perforned
extensive architectural services in the taxpayer’s business);

Wight v. Conm ssioner, T.C Meno. 1998-224 (reasonabl e cause not

found where the taxpayer had capacity to attend to nmatters ot her
than filing tax returns despite the trauma of his nother’s

di sappearance and death), affd. w thout published opinion 173
F.3d 848 (2d Gr. 1999).

While we do not mnimze the difficulties that may have
arisen on account of petitioner’s wife’s illness in a household
with three children, the fact remains that petitioner renained
gai nfully enpl oyed, earning significant inconme during 1999
t hrough 2002 after the onset of his wife's illness. In his trial
testinmony petitioner certainly inplied that he remained simlarly
enpl oyed during 2003 (when his 2002 return becane due); in any
event, there is no evidence that he becane unenpl oyed or that he
experienced significantly greater disruption in 2003 fromhis

wife's illness than had been experienced in previous years. In
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sum petitioner was able to attend to business matters during the
peri od.

In addition, petitioner was a chronic late filer. He
conceded that he was aware that his 2002 return was due on Apri
15, 2003, but that he was preoccupied with getting his 1999
return filed at that tine. H's 1999 return was filed, and his
2000 and 2001 returns were nmailed, exactly 3 years after their
due dates--that is, petitioner was filing one return per year
notw t hstandi ng a 3-year backlog. The pattern was broken with
respect to the 2002 return because petitioner received a notice
of deficiency for that year in January 2006. “[Qrdinary
busi ness care and prudence” requires greater diligence in the
ci rcunstances of a nultiyear delinquency. Sec. 301.6651-1(c)(1),

Proced. & Adm n. Regs.; cf. Judge v. Conm ssioner, supra at 1189-

1191 (history of delinquency relevant to | ack of reasonabl e cause
for late filing).

On the basis of the foregoing, we hold that petitioner did
not have reasonabl e cause for his failure to file tinely.
Accordi ngly, we sustain respondent’s determ nation of the section
6651(a) (1) addition to tax for 2002.

Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for any
failure to pay the tax shown on a return on or before the date

prescribed for paynent of such tax. The addition is equal to 0.5
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percent of the anpbunt shown as tax on the return for each nonth,
or fraction thereof, during which the failure to pay conti nues,
up to a maxi mum of 25 percent.* See id. For purposes of
conputing the addition to tax for any given nonth, the anount of
tax shown on the return is reduced by the anobunt of the tax which
is paid on or before such nonth, and by the anmount of any credit
agai nst the tax which nmay be clained on the return. See sec.
6651(b)(2). Amounts withheld fromwages as tax during any
cal endar year are allowed as a credit against the incone tax of
the wage recipient for the taxable year which begins in that
cal endar year. See sec. 31(a).

The addition will not apply if it is shown that the failure
to pay tinmely was due to reasonabl e cause and not due to wllful
neglect. See sec. 6651(a)(2). A failure to pay is due to
reasonabl e cause if the taxpayer “exercised ordinary business
care and prudence in providing for paynment of his tax liability
and was neverthel ess either unable to pay the tax or would suffer
an undue hardship * * * if he paid on the due date.” Sec.

301.6651-1(c)(1), Proced. & Adm n. Regs.; see Merriamyv.

Commi ssioner, T.C Menp. 1995-432. “‘Undue hardship’ requires

nmore than an inconvenience to the taxpayer; it requires the risk

“The sec. 6651(a)(1) addition to tax is reduced by the
anount of the sec. 6651(a)(2) addition for any nonth (or fraction
thereof) to which an addition to tax applies under sec.

6651(a)(1) and (2). See sec. 6651(c)(1).
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of a substantial financial |oss resulting frommaking the tax

paynment on tine.” Merriamyv. Conm SSioner, supra.

Petitioner’s return for 2002 showed a tax due of $7,692.
Petitioner conceded that, as of the tinme of trial, no portion of
this amount had been paid. These undisputed facts satisfy
respondent’s burden of production under section 7491(c) and
establish petitioner’s liability for the section 6651(a)(2)
addition to tax unless petitioner can establish reasonabl e cause

for his failure to pay tinmely. See Hi gbee v. Conmm ssioner, 116

T.C. at 446.

Petitioner makes the sanme claimof reasonable cause with
respect to the section 6651(a)(2) addition as previously
di scussed; nanely, that he believed he had overpaid his tax for
2002. But reasonabl e cause for purposes of the section
6651(a) (2) addition depends upon whet her the taxpayer,
not wi t hstandi ng the exerci se of ordinary business care and
prudence, was in fact unable to pay or would suffer undue

hardship if paynent were nade. See Bray v. Conm ssioner, T.C

Meno. 2008-113; Estate of Landers v. Conm ssioner, T.C. Meno.

2006-230; Parker v. Comm ssioner, T.C. Mno. 2006-43. Petiti oner

of fered no evidence tending to show the foregoing.
We therefore hold that petitioner did not have reasonabl e

cause for his failure to pay tinmely. Accordingly, we sustain
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respondent’s determ nation of the section 6651(a)(2) addition to
tax for 2002.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




